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About AIIA  

The Australian Information Industry Association (AIIA) is Australia’s peak representative body and 

advocacy group for those in the digital ecosystem. AIIA is a not-for-profit organisation that has, 

since 1978, pursued activities to stimulate and grow the digital ecosystem, to create a favourable 

business environment and drive Australia’s social and economic prosperity.  

AIIA does this by: providing a strong voice on policy priorities and a sense of community through 

events and education; enabling a dynamic network of collaboration and inspiration; and curating 

compelling content and relevant information. 

AIIA’s members range from start-ups and the incubators that house them, to small and medium-

sized businesses including many ‘scale-ups’ and large Australian and global organisations. We 

represent global brands including Apple, Adobe, EMC, Deloitte, Gartner, Google, HP, IBM, Infosys, 

Intel, Lenovo, Microsoft and Oracle; international companies including Optus and Telstra; national 

companies including Ajilon, Data#3, SMS Management and Technology and Technology One. While 

AIIA’s members represent around two-thirds of the technology revenues in Australia, more than 90% 

of our members are SMEs.  

Our national board represents the diversity of the digital economy; more detailed information is 

available on our web site.  

Overview  

AIIA welcomes the opportunity to provide a submission to the Senate Standing Committee’s enquiry 

into the proposed Trans-Pacific Partnership Agreement (TPP).  

With the TPP representing 36.3 per cent of world GDP, the potential impact on Australia’s economy 

is enormous. The AIIA has been a long term supporter of the TPP and regards it as an important step 

in helping Australian businesses take advantage of the appetite for e-commerce both in the region 

and globally.  It is AIIA’s view that the TPP is key to Australia building globally successful 

companies.  

Failure to ratify the TPP will play into the hands of anti-TPP and anti-trade interests which 

undermine Australia’s ambition for growth and global competitiveness.  

Specific elements of the TPP supported by AIIA include: 

 Requirements for TPP countries to adopt and accept electronic authentication and 

signatures (expect in specific outlawed instances); 

 Paperless trading; 

 Fair use copyright arrangements; 

 Requirement for TPP countries to adopt comprehensive safe harbour from copyright 

liability;  

 Allowance of cross border data flows – except where there is a ‘legitimate public policy 

objective’ to require data to be maintained onshore; and 

 Clarity that companies do not have to locate data centres and other computing facilities 

within the national borders in which the service is operated – except where the same carve 

out as cross border data flows applies. 

One area of concern for AIIA however, relates to the TPP copyright provisions which we believe 

cannot be achieved unless Australia adopts more flexible copyright exceptions, and reforms the 

copyright safe harbours.  Details of required reforms are outlined below.  
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The Value of the TPP to Australia  

The ability to use and transmit data in digital form is the lifeblood of companies large and small, 

from all sectors of the economy and in both developed and developing countries. The seamless 

movement of data across borders enables businesses of every size, in every sector, in every part of 

the world to access innovative products and services that enhance their productivity and help them 

reach new customers, thus driving growth and job creation.  

A 2011 McKinsey Global Institute study spanning 13 mature and emerging markets showed that the 

Internet accounted for over a tenth of economic growth in the preceding five years, and that 75 

percent of the Internet’s economic impact accrues to traditional (non-Internet focused) industries. 

The same study found that SMEs making intensive use of Internet-enabled technologies grow twice 

as fast and export twice as much as their peers. 

In order for Australia to remain competitive both regionally and globally, the TPP will support sales 

of Australian products and services, as well as prohibit our trading partners from unfairly locking out 

the best of what we have to offer.   

The TPP, unlike a range of other free trade agreements that Australia has signed, is about much 

more than the shipment of “things” and traditional services.  The TPP includes a specific and strong 

focus on the “digital trade agenda” – pivotal to an open and effective global economy.    

The e-commerce provisions found in the TPP promote a more liberal cross border environment for 

the flow and storage of data, while also ensuring appropriate consumer protections and the right of 

governments to regulate in the public interest. 

Under the TPP, the theft of business secrets will be punishable by criminal law for the first time in 

an international trade agreement. Trade secrets are an essential form of intellectual property, 

comprising a wide variety of proprietary information that gives companies a competitive edge: 

 formulas and codes; 

 unique manufacturing processes; 

 customer lists; 

 industrial techniques; and 

 other confidential know-how. 

Trade secret theft harms industrial competitiveness and can originate from within or outside a 

company.  Strong trade secret protection gives companies the confidence to outsource the 

manufacturing of proprietary components to local companies and enhances the ability of SMEs to 

contribute to global supply chains.   Under the TPP, Australian investors will not be required to 

transfer technology, production processes, or other proprietary information in order to carry on 

business in a TPP country. The TPP ensures that businesses do not have to give up their trade 

secrets or substitute local technology into products and services, in order to access new markets. 

This is critical to the confidence of Australian businesses taking parts of their business production 

off shore in order to remain competitive.   

The proposed Deregulation of Encryption and Forced Technology Transfer will support the growth of 

digital business in the region by prohibiting countries from imposing arbitrary restrictions (for 

example, under the guise of threats to national security) that create barriers and additional costs to 

businesses operating in their location.  

In summary the TPP provides a consistent and level playing field for all companies in the region, 

including Australian startups and small businesses.  It will improve access for small and medium-

sized enterprises to important global value chains, with an emphasis on moving to paperless trading 

and making customs and export delivery more effective and efficient.  Importantly, each TPP 

country has committed to educating and supporting SMEs to actively engage and benefit from its 

provisions.  
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Copyright 

However, while the TPP balances the interests of copyright holders with the public interest in the 

wider distribution and use of creative works (enabling innovations such as social networks, video 

recording, cloud computing, machine learning, search engines etc), this balance will only be 

achieved if Australia adopts more flexible copyright exceptions, and reforms the copyright safe 

harbours, in the ways required by the TPP.   

AIIA submits that two reforms will be necessary in order for Australia to fully comply with the TPP.  

 

1. Article 18.66 - an obligation to employ limitations and exceptions to achieve balance 

Article 18.66 of the TPP contains a positive obligation for signatory countries to employ limitations 

and exceptions to achieve “balance” in their copyright law.  

In the US, that balance is achieved through the fair use exception. Fair use operates as a safety 

valve for what would otherwise be overly broad copyright protection. It recognises that copyright 

protection laws are just one side of the coin when it comes to promoting economic activity and 

innovation, and that exceptions and limitations are equally important.  

AIIA believes that the balance requirement in the TPP is of crucial importance. As was recognised 

more than 12 years ago by each of the parliamentary committees that considered the Australia - 

United States Free Trade Agreement (AUSFTA), Australia can only achieve that balance by enacting 

more flexible copyright exceptions.  

The Senate Select Committee considering AUSFTA said fair use style exceptions “should have been 

considered as part of the initial AUSFTA implementation legislation package” in order to avoid 

“tilt[ing] the balance towards copyright owners to an unacceptable degree.”1 

The Joint Standing Committee on Treaties reached the same view:   

In order to ensure that the balance of interests between users and owners is maintained (as the 

evidence suggests it will be altered under the AUSFTA) the Committee [recommends that] ... 

the changes being made [to the Copyright Act] replace the Australian doctrine of fair dealing 

for a doctrine that resembles the United States open-ended defence of fair use, to counter the 

effects of the extension of copyright protection ...” 2  

In its Copyright and the Digital Economy report, the Australian Law Reform Commission asked 

whether Australia would have been better placed to participate in the growth of the nascent digital 

economy had fair use been enacted in 1998 as was urged by the CLRC:3  

We’ll never know the answer to that question for sure, but it’s a fair bet that the answer would 

be “yes”.  

2. Article 18.82 - an obligation to enact safe harbours that apply to all online service 

providers 

Article 18.82 of the TPP requires parties to enact safe harbours that preclude monetary relief 

against “Internet Service Providers” for copyright infringements that they do not control, initiate or 

                                                 
1 Parliament of the Commonwealth of Australia, Senate Select Committee on the Free Trade Agreement between  Australia 

and the United States, Final Report, August 2004, Canberra, p77  
 
2 Parliament of the Commonwealth of Australia, Joint Standing Committee on Treaties, Report 61:  The Australia - United 
States Free Trade Agreement, June 2004, Canberra pp 237-238 
 
3 ALRC Copyright and the Digital Economy report para 4.25 
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direct, and that take place through systems or networks controlled or operated by them or on their 

behalf. This is a similar obligation to that imposed by the AUSFTA to enact safe harbours that apply 

to “service providers” (i.e. all providers of internet services, including online platforms like 

YouTube, Facebook and Twitter, commercial ISPs like Telstra and iiNet, search engines like Yahoo! 

and Google, as well as schools, universities and libraries).    

Australia does not currently comply with its obligations under the AUSFTA, and would not be in a 

position to comply with the TPP safe harbour obligations.4 Due to a drafting error when the 

Australian safe harbours were enacted in 2004, they currently apply only to “Carriage Service 

Providers” as opposed to the broader class of online service providers that are covered by the US 

equivalent safe harbours. This problem has been acknowledged by the Government, and would be 

fixed by the drafting set out in the Copyright Amendment (Disability Access and Other Measures) Bill 

2016 (Exposure Draft) (CADAM Bill). At the time of preparing this submission, the CADAM Bill had not 

been introduced to Parliament. This is a long overdue and a crucial reform not only to ensure that 

Australia complies with its obligations under the AUSFTA and TPP, but also to enable internet 

platforms, cloud providers, search engines and myriad other internet services to operate fully from 

Australia without uncertain legal risk. Australian internet regulation must develop in line with best 

practice if we are to develop as a hub for online services, and reforming the safe harbours is a 

central part of this.   

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
4 International copyright experts, Professors Jane Ginsburg and Sam Ricketson, have publicly stated that Australia is legally 

required by the AUSFTA to expand the safe harbours to include all online service providers. The same reasoning applies to 
the TPP. See Jane Ginsburg and Sam Ricketson, “Separating Sony Sheep from Grokster (and Kazaa) Goats:Reckoning Future 
Business Plans of Copyright-dependent Technology Entrepreneurs” (2008) 19 Australian Intellectual Property Journal 10, 29-
30 

 


